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Discriminatory exclusion of those whose sole underlying condition is a mental
illness from medical assistance in dying (MAID) faces Charter challenge

Dying With Dignity Canada (DWDC), the national human-rights charity committed to protecting end-of-life rights,
John Scully, Claire Elyse Brosseau and legal firm Paliare Roland have joined forces in a court challenge to secure
equality for those whose sole underlying condition is a mental illness in Canada’s assisted dying legislation.

For those with longstanding, treatment-resistant mental illnesses, the exclusion from being able to request MAID
is a clear breach of the Canadian Charter of Rights and Freedom. MAID is a legal end-of-life option in Canada for
those who meet the eligibility criteria. To qualify, a person must have a serious and incurable illness, disease, or
disability, be in an advanced state of irreversible decline in capability, and experience unbearable physical or
mental suffering from an illness, disease, disability, or state of decline that cannot be relieved under conditions
that the person considers acceptable. Those whose sole underlying condition is a mental illness are explicitly
excluded from this eligibility criteria. Parliament has said that “a mentalillness is not considered to be an illness,
disease or disability,” meaning that people with mentalillness as their sole underlying condition cannot meet the
first criterion. This exclusion was only meant to last a year. It was then extended for an additional two years. In
March 2024, it was extended for a further three years.

In total, this is a six-year delay for one category of people with a disease or disability - only this one group is singled
out for disadvantage. The continued exclusion reinforces the stigma and historic prejudice against people with
mentalillness. It violates section 15 of the Charter by discriminating on the basis of the type of disability
experienced. It also violates section 7 of the Charter by denying people with a mental illness the freedom to make
fundamental decisions about their body and life; this denial is overbroad. The differential treatment of people
whose sole condition is a mental illness minimizes the enduring and intolerable suffering that some individuals
experience and undermines their full participation in the range of choices that are available to all other people
across Canada.

A 2023 poll conducted by Ipsos on behalf of DWDC shows a strong majority (82%) of people across Canada agree
that with the appropriate safeguards in place, an adult with the capacity to provide informed consent should be
able to seek an assessment for medical assistance in dying for a severe, treatment-resistant mental disorder for
which they experience intolerable suffering.

The legal team will be led by Michael Fenrick and Sonia Patel. DWDC will act as public interest litigant on behalf of
clinicians, patients, families, and loved ones who have been denied their Charter rights.

Paliare Roland filed the claim in Toronto, Ontario Monday August 19, 2024.

Quotes

“Those who live with psychiatric conditions endure a great deal of stigma and shunning by society because mental
illness is remarkably misunderstood. What we know from speaking to people with lived experience is that they
have tried many treatments and medications without relief, that their suffering is real, that they are tired of the
discrimination, and they want the ability to be assessed for MAID.



What we know from experts in the field of psychiatry is that the safeguards will protect potentially vulnerable MAID
applicants, the health care system is ready, and they expect a very small number of people to be found eligible for
MAID whose sole underlying condition is a mentalillness. In fact, of the 8,042 assisted deaths in The Netherlands
in 2023, 138 (1.7%) were because the primary medical condition was a mental illness. The ongoing delays to MAID
and mentalillness are unjustified, perpetuating discrimination based on diagnosis, and denying Charter rights.”

Helen Long, CEO, Dying With Dignity Canada

“This lawsuit is an important step in recognizing that people with a mental illness deserve the same respect,
access to medical services, choice, and dignity as all other people across Canada. Some individuals with a mental
illness experience enduring and intolerable suffering, and that suffering needs to be recognized as equally
devastating as physical suffering. We have processes to determine whether a person is capable of making
fundamental life decisions; all capable adults must be respected in their decisions and their choices honoured.”

Professor Daphne Gilbert, Faculty of Law at the University of Ottawa and Vice-Chair of DWDC Board of
Directors

“People with severe and incurable mentalillnesses causing them enduring and intolerable suffering have been
waiting for three years already for access to a lawful health service that those with serious and incurable physical
illness have access to. Through the Carter case, the Supreme Court of Canada gave individuals with a grievous
and irremediable medical condition causing enduring and intolerable suffering access to MAID. Parliament then
took access away from those whose natural death was not yet reasonably foreseeable. The Truchon case gave the
access back, but Parliament then took access away from individuals with a mental illness as their sole underlying
condition. They assured those who had seen their rights stripped away that it would only be for a year. Then they
told them they needed to wait another two years. Now they’ve told them to be patient for three more years. These
are people who are experiencing enduring and intolerable suffering who, according to the Supreme Court of
Canada, are supposed to have access. Since Parliament is yet again keeping it from them (now for an
unconscionable length of time), the only option is to go back to court.”

Jocelyn Downie, Professor Emeritus, Faculties of Law and Medicine at Dalhousie University
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